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Just Say No
Eleventh Circuit Holds Substitute
Teachers Can Be Subject to
Suspicionless Drug Testing

By Sacha Dyson, Tampa

Much ink has been spilled over the is-
sue of public employees’ privacy rights in
the workplace. The United States Supreme
Court has made clear that a public employee
does not leave his or her privacy rights at the
door—public employees are protected from
unwarranted governmental intrusion by the
Fourth Amendment. Equally clear, however,
is the public employer’s need for supervision,

control, and efficient operation of the work-
place. Thus, in addressing privacy issues for
public employees, the Court balances the
employee’s privacy right and the employer’s
interest in the efficient and proper operation of
the workplace. While the Court’s first decision
to directly address the privacy rights of public
employees resulted in a plurality opinion," it

See “Just Say No,” page 8

It Says What It Says:

Florida Supreme Court Holds
Proposals for Settiement Need
Not be Served by E-mail, Pursuant
to the Plain Language of the
Statute and Rule

By Viktoryia Johnson, Tampa

Florida civil litigators are undoubtedly famil-
iar with the proposal of settlement fee-shifting
mechanism available under section 768.79
of the Florida Statutes and rule 1.442 of the
Florida Rules of Civil Procedure. The use of
proposals for settlement may be particularly
advantageous in employment cases where
the standard for an award of attorneys’ fees
to prevailing defendants is “stringent,” if not

entirely unattainable. For example, in civil
rights cases, attorneys’ fees may be awarded
to the prevailing defendant only upon a finding
of frivolousness.2 That is a high ceiling.

A thorough understanding of the form,
service, and content requirements of section
768.79 and rule 1.442 is a must when engag-
ing the proposal for settlement mechanism,

See ‘It Says What It Says,” page 11



Chair’s Message

As the section year winds towards the annual June meeting, the section’s primary
goals continue to be the delivery of premier CLE and educational programs, publi-
cation of informative legal articles, implementation of technological changes in the
means of delivery services, and the mentorship and development of its members
to assume key section roles. We also strive to meet the ever-changing demands
of our section.

This year has been an opportunity to showcase the section’s exemplary service
to the Bar, its membership, the judiciary, and the public. To accommodate the in-
creasingly busy practitioner, we are offering a record number of webinars, as well
as regular CLEs, for our section. We collaborated with other sections to bring in-
novative and thoughtful topics, including a tax and severance agreement webinar.
We held our litigation seminar at the Breakers in September in Palm Beach and our
Annual Update and Board Certification Review in January in Orlando. We are gear-
ing up for Advanced Labor Topics 2019 which will be held at the Wyndham Grand

CATHLEEN A. SCOTT in Jupiter at Harbourside Place on April 12-13, 2019. This year we will add a day

to the meeting for a section leadership retreat to focus on section goals, revenue
and cost challenges, and to make sure we are on track to meet the needs of our diverse membership. Our
section is made up of small and large firms, public and private attorneys and those representing both the
employer and employees. Our CLEs have something for every practitioner, in large part due to the efforts of
Robyn Hankins, our legal education director.

Our section is proud to be invited to present at the AJS judicial conference this May. Fourth DCA Judge
Forst, Judge Sasser of the 15th Judicial Circuit, and | will be presenting on restrictive covenants.

We are updating our website and are excited to announce that our new site will be up soon.

Through its various committees and subcommittees, the Section has continued its outreach efforts to
maintain links with the Bar, the National Labor Relations Board, national and voluntary bar organizations,
regulatory agencies, the judiciary, and law schools. Section member Christina Velez organized a law student
outreach at Florida A&M University. We are also finalizing our scholarship awards for the state’s law schools.

Sadly, we have had to say goodbye to a number of our section’s greatest members, many of whom are
being nominated for our Hall of Fame.

On behalf of all of our officers and the section’s Executive Council, thank you for being a part of the Labor
& Employment Law Section.

Cathleen Scott, Chair

)
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Is Protection for Florida LGBTQ
Employees on the Horizon?

Unlike some state laws that spe-
cifically prohibit discrimination on the
basis of sexual orientation,' neither
the Florida Civil Rights Act? (FCRA)
nor Title VII of the Civil Rights Act of
19643 (Title VII) includes such specific
language. Both the FCRA and Title VII
only prohibit discrimination by employ-
ers on the basis of the sex of their
employees;i.e., an employee’s gender
as male or female. Further—at least
for now—the Eleventh Circuit, Florida
federal district courts, and Florida state
courts continue to draw a distinction
between employee discrimination and
retaliation claims on the basis of sexual
orientation (which are not covered un-
der Title VII or the FCRA) and claims
on the basis of gender non-conformity
(which are covered).*

However, efforts toward providing
more safeguards for Florida lesbian,
gay, bisexual, transgender, and ques-
tioning (LGBTQ) employees are making
headway on the legislative front, albeit
incrementally. First, individual counties
and communities are passing local
ordinances intended to provide some
modicum of protection for these work-
ers. Second, individual employers are
stepping up around the state to include
protections for their LGBTQ employees
in non-discrimination policies and direc-
tives. Third, State Senator Joe Gruter
recently introduced the Florida Inclusive
Workforce Act, SB 438, which would
amend the FCRA to prohibit discrimi-
nation in employment on the basis of
gender identity and sexual orientation.
While these measures do not prevent
all discrimination against Florida’s
LGBTQ population (which a recent sur-
vey put at over one million residents),
this legislation, if passed, will expand
and extend the protections afforded

By Aaron W. Tandy, Miami

by law to other minority and disenfran-
chised groups to these individuals and
families, positively impacting Florida’s
business community by attracting
skilled and valuable employees to the
state and bringing Florida in line with
other states around the country.

Additionally, broader federal protec-
tions may come out of the United States
Supreme Court this term or next. As of
this writing, there are two competing
petitions for writs of certiorari pending
before the Supreme Court regarding
the expansion of Title VIl to causes of
action for sexual orientation discrimina-
tion. Bostock (Docket No. 17-1618) and
Zarda (Docket No. 17-1623) were dis-
tributed for conference of the justices
on February 15, 2019.% Also distributed
for the February 15th conference was
the appeal in R.G. & G.R. Harris Fu-
neral Homes, Inc. (Docket No. 18-107),
seeking to extend Title VII protections
to transgender employees.® Of course,
the retirement of Justice Anthony Ken-
nedy and appointment of Justice Brett
Kavanaugh, as well as the prior ap-
pointment of Justice Neil Gorsuch, has
realigned the Court from the majority
that decided Obergefell v. Hodges,”
which recognized a fundamental right
of same sex couples to marry. Never-
theless, protection for LGBTQ workers
would seem to be a logical progression
from this case, as the right to be free
from discrimination as part of the work-
force is a right enjoyed by other minority
communities.

Until the Supreme Court or Congress
acts, jurists will continue to face the
prospect of adhering to circuit prec-
edent that some courts have found
perpetuates an outmoded distinction
between gender non-conformity claims
and sexual orientation discrimination.®

Aaron Tandy
is a partner with
Pathman Lewis, LLP
and a member of its
commercial litigation
department.

A. TANDY

Endnotes

' See, e.g., N.Y. Exec. Law § 296(1)(a).
2 Fla. Stat. §§ 760.01, et seq.

3 42 U.S.C. §§ 2000e, et seq.

4 Compare Bostock v. Clayton Cnty. Bd. of
Comm’rs, 723 F. App’x 964 (11th Cir. 2018)
(affirming dismissal of sexual orientation dis-
crimination claim) with Glenn v. Brumby, 663
F.3d 1312 (11th Cir. 2011) (finding discrimina-
tion on the basis of gender nonconformity is
sex discrimination). See also Evans v. Ga. Reg’l
Hosp., 850 F.3d 1248, 1255 (11th Cir. 2017)
(vacating trial court dismissal of plaintiff's gender
non-conformity claims but confirming dismissal
of claims for discrimination and retaliation based
on sexual orientation). Recently the Fifth Circuit
Court of Appeals joined the Eleventh Circuit in
finding that Title VII does not prohibit discrimina-
tion on the basis of sexual orientation. Wittmer
v. Phillips 66 Co., __ F.3d __, 2019 U.S. App.
LEXIS 3731 (5th Cir. Feb. 6, 2019). In doing so,
the Fifth Circuit acknowledged that three other
circuits—the Second, Sixth, and Seventh—had
decided the question the other way. See Zarda v.
Altitude Express, Inc., 883 F.3d 100 (2d Cir. 2018)
(en banc); EEOC v. R.G. & G.R. Harris Funeral
Homes, Inc., 884 F.3d 560 (6th Cir. 2018); Hively
v. vy Tech Cmty. Coll. of Ind., 853 F.3d 339 (7th
Cir. 2017) (en banc).

5 This is not the first time these cases have
been scheduled for conference, only to have the
discussion postponed. See https://www.scotus-
blog.com/case-files/cases/altitude-express-inc-
v-zardal/.

6 See https://www.scotusblog.com/case-files/
cases/r-g-g-r-harris-funeral-homes-inc-v-equal-
opportunity-employment-commission/.

7 576 U.S.__ (2015).

8  See, e.g., Coleman v. Amerihealth Caritas,
2017 U.S. Dist. LEXIS 85319 (E.D. Pa. June 2,
2017) (dismissing sexual orientation discrimina-
tion claims but granting leave to amend to bring
gender stereotyping claim).



NLRB Restores Previous Standard for
Establishing Section 7 “Concerted
Activity” Under the NLRA

A contractor providing ground servic-
es atan international airport discharged
a skycap employee after he grumbled
to a supervisor in the presence of three
other skycaps about the lack of tips
provided on a previous occasion by a
soccer team that was again seeking
assistance. Specifically, the employee
said: “We did a similar job a year prior,
and we didn’t receive a tip for it.”

A complaint was issued alleging that
the employee had been discharged
for engaging in concerted activity
protected by Section 7 of the National
Labor Relations Act (NLRA). An ad-
ministrative law judge dismissed the
complaint, finding that the employee’s
conduct was neither concerted activ-
ity nor undertaken for the purpose of
mutual aid or protection. In a January
11, 2019, Decision and Order issued in
Alstate Maintenance, LLC and Trevor
Greenidge' by Chairman Ring, Member
Kaplan, and Member Emanuel, the
National Labor Relations Board (the
Board) adopted the judge’s recom-
mended order, with Member McFer-
ran dissenting. In so doing, the Board
overruled decisions, including World-
mark by Wyndham,? that had deviated
from the standards established in the
Meyers Industries line of cases.® The
deviations, said the Board, had cre-
ated “an-all-but-meaningless inquiry”
designating activity as “concerted” and
sufficient to satisfy the first require-
ment for protection under Section 7 of
the NLRA when it involves the use of
“the first-person plural pronoun in the
presence of fellow employees and a
supervisor.”

The Board reaffirmed “the standards
articulated in Meyers | and [Meyers
1], under which individual griping
does not qualify as concerted activity
solely because it is carried out in the
presence of other employees and a
supervisor and includes the use of the

By Benjamin Bard, Tampa

about how the decision has been or
will be implemented;

first-person plural pronoun.” To qualify
as concerted activity, “an individual em-
ployee’s statement to a supervisor or
manager must either bring a truly group
complaint regarding a workplace issue
to management’s attention, or the total-
ity of the circumstances must support a
reasonable inference that in making the
statement, the employee was seeking
to initiate, induce or prepare for group
action.”® In reaching its holding, the
Board identified the following factors
as tending to support drawing such an
inference:

(4) the speaker protested or com-
plained about the decision’s effect
on the work force generally or some
portion of the work force, not solely
about its effect on the speaker him- or
herself; and

(5) the meeting presented the first op-
portunity employees had to address
the decision, so that the speaker had
no opportunity to discuss it with other
employees beforehand.”

The Board found that the discharged
skycap’s statement constituted the type
of individual griping that falls outside the
scope of “concerted activity” and held
that because the employee’s state-
ment did not relate to wages, hours, or
other terms or employment and was not
“aimed at improving [other employees’]
lot. . . through channels outside the im-
mediate employee-employer relation-
ship . . ., the statement did not have
mutual aid or protection as its purpose”

continued, next page

(1) the statement was made in an
employee meeting called by the em-
ployer to announce a decision affect-
ing wages, hours, or some other term
or condition of employment;

(2) the decision affects multiple em-
ployees attending the meeting;

(3) the employee who speaks up in
response to the announcement did so
to protest or complain about the deci-
sion, not merely . . . to ask questions

2
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SECTION 7 “CONCERTED
ACTIVITY”, continued

so as to meet the second requirement
to merit protection under Section 7 of
the NLRA.2

As part of a lengthy dissent, Member
McFerran wrote:

[L]longstanding Board and court
precedent compels a finding that
[the skycap’s] complaint constituted
an attempt to initiate a group objec-
tion over tips, and that he was thus
engaged in concerted activity for the
mutual aid and protection of his fel-
low skycaps—conduct for which he
could not lawfully be fired. Instead,
the majority upholds [his] discharge,
misreading and overruling (without
being asked) a recent Board decision
and imposing sharp new restrictions
(unsupported by precedent) on what
counts as “concerted” and “mutual
aid or protection” for purposes of
Section 7.°

Benjamin W. Bard
is Of Counsel
with Thompson,
Sizemore, Gonzalez
& Hearing in Tampa
and represents both
public and private
sector employers in
all matters related to
labor and employment law.

Endnotes

367 N.L.R.B. 68 (2019).

2 356 N.L.R.B. 765 (2011).

3 268 N.L.R.B.493(1984) (Meyers I), remand-
ed sub nom. Prill v. NLRB, 755 F.2d 941 (D.C.
Cir. 1985), cert. denied 474 U.S. 948 (1985), and
Meyers Indus., 281 N.L.R.B. 882 (1986) (Meyers
1), affd sub nom. Prill v. NLRB, 835 F.2d 1481
(D.C. Cir. 1987), cert. denied 487 U.S. 1205
(1988).

4 Alstate Maintenance, Inc. 367 N.L.R.B. 68 at
*1.

Id. at *8.

Id.

Id.

Id. at *9

Id. at *11.

© © ~N o o

ClYK innovation

Internet Strategy by Design

ADA Compliance for Websites
Expertise for the Defense | Website Audits | Remediatio

Website Design | Hosting | Support

~ (904) 998-1935
www.elykinnovation.com

Powered by

MAKE PLANS TO ATTEND THE

2019 Annual
Florida Bar Convention

June 26 - 29
Boca Raton Resort & Club
Boca Raton, FL

Visit www.floridabar.org for more details.

Get Published-.
Earn CLE Dollars.

. .. by writing an article for the Checkoff or
The Florida Bar Journal.

If you are interested in submitting an article for the Checkoff, contact
Viktoryia Johnson (VJohnson@fordharrison.com). If you are interested
in submitting an article for The Florida Bar Journal, contact Robert
Eschenfelder (rmejd@aol.com). For each published article, you will receive
a voucher for $150 toward any L&E Section CLE.


https://www.elykinnovation.com/
https://www.floridabar.org/news/meetings/meetings001/

QORI Join A Network of Specialists:
O % Become Board Certified In
E—l

WL Labor &
wionbe | Employment Law

The Florida Bar’s certification program is consistently
recognized as a national leader among other state programs.

Board certified lawyers are:
“Evaluated for professionalism and tested for expertise.”

Florida Bar board certification can benefit you in the following ways:

*  Certification provides an objective measure that a potential client can rely upon
when selecting a lawyer.

* By becoming board certified, you join an existing network — and a directory of lawyers at
FloridaBar.org/certification — of specialists who frequently refer others to specialists in
their fields of practice.

*  Certification may enhance the stature of your law firm and can result in lower malpractice
insurance rates. Florida Lawyers Mutual Insurance Co. offers a 10 percent discount to
board certified lawyers.

Minimum standards for labor and employment law certification, provided in Rule 6-23.3, include:
= Practice of law for at least 5 years, or 4 years with an LL.M. in labor and
employment law;
= Substantial involvement in the specialty of labor and employment law- 50% or
more- in the S years immediately preceding application;
60 hours of approved labor and employment law certification continuing legal
education in the 3 years immediately preceding application;
= Peer review; and,
* A written examination.

If you're considering board certification in labor and employment law, applications
must be postmarked by August 31 for the following year’s exam. Standards, policies,
applications and staff contacts are available online at

FloridaBar.org/certification.



https://www.floridabar.org/about/cert/cert-le/

JUST SAY NO, continued from page 1

was able to reach a consensus, albeit
five to four, when addressing this issue
in the context of drug testing of public
employees in National Treasury Em-
ployees Union v. Von Raab.?

In Von Raab, the Court upheld the
drug testing of applicants for jobs as
customs agents. In doing so, the Court
observed that urine tests for drugs,
even in the context of employment,
are searches and must meet the rea-
sonableness requirement of the Fourth
Amendment. The Court balanced the
privacy rights of employees against the
public employer’s need for the intrusion
and found that, when an employee was
engaged in drug interdiction or required
to carry a firearm, the government’s
need for suspicionless drug testing was
compelling. The Court concluded that
employees who carry a firearm or are
involved in drug interdiction have a di-
minished expectation of privacy regard-
ing inquiries into their fitness, probity,
judgment, and dexterity. As a result,
the Court held that the government’s
need for the intrusion outweighed the
employee’s diminished expectation of
privacy. Notably, Justice Antonin Scalia
dissented, finding no compelling gov-
ernment need for this bodily intrusion
because the real purpose of the drug
testing program, in his view, was to
show that the government was “serious
about its ‘war on drugs,” and therefore
the justification for the program was
merely symbolic.?

Eight years later, the Court again
addressed the issue of drug testing.*
This time, however, Justice Scalia’s
symbolism argument prevailed, and
the Court rejected mandatory drug
testing of all candidates for public of-
fice. In concluding that this requirement
was not reasonable under the Fourth
Amendment, the Court explained: “Our
precedents establish that the proffered
special need for drug testing must
be substantial—important enough to
override the individual’'s acknowledged
privacy interest, sufficiently vital to
suppress the Fourth Amendment’s
normal requirement of individualized
suspicion.” The Court held that the

government failed to establish concrete
evidence of a special need for drug
testing to allow suspicionless testing,
noting that there was no evidence of a
drug abuse problem or that this testing
would effectively identify drug users.
Instead, the evidence showed that the
purpose was symbolic—to protect the
image of the state—and was insuffi-
cient to justify a suspicionless search.
The Court reiterated the standard for
suspicionless testing:

[Wihere the risk to public safety is
substantial and real, blanket suspi-
cionless searches calibrated to the
risk may rank as “reasonable”—for
example, searches now routine at
airports and at entrances to courts
and other official buildings. But
where, as in this case, public safety
is not genuinely in jeopardy, the
Fourth Amendment precludes the
suspicionless search, no matter how
conveniently arranged.®

Fast forward to 2013 when, as a
result of Florida Governor Rick Scott’s
order requiring suspicionless drug test-
ing of all applicants for state employ-
ment and random drug testing of all
state employees, the Eleventh Circuit
addressed the issue of suspicionless
drug testing of public employees.”
The Eleventh Circuit held that the
state failed to show a special need to
drug test all state employees and ap-
plicants. At the same time, however,
the Eleventh Circuit concluded that the
district court’s injunction prohibiting all
suspicionless testing was overbroad
because employees holding certain
safety-sensitive positions or employees
engaged in safety-sensitive tasks could
be subject to such testing.

To provide additional guidance, the
court identified the following examples
of positions that could be subject to
suspicionless drug testing: employees
who carry firearms; sworn law enforce-
ment officers; correctional officers
who interact with parolees or inmates;
firefighters; medical residents; emer-
gency medical technicians; individuals
involved in drug interdiction or who
have access to sensitive information;

8

employees who work with or operate
heavy machinery or large vehicles,
such as planes, trains, buses, or boats;
or individuals who operate mass tran-
sit.8 The court noted that this list was
not exhaustive, and there may be other
positions “that actually present real,
substantial, and immediate threats to
public safety” that may be subject to
suspicionless testing.® Notably, teach-
ers were not included in this list.

In the 2013 decision, the Eleventh
Circuit set forth the framework for
determining whether suspicionless
drug testing violated the Constitution.
First, said the court, the employee
has the initial burden of demonstrat-
ing that there was a search and that it
was conducted without individualized
suspicion. The employer then has the
burden of showing the special need
to allow a suspicionless search under
the Fourth Amendment. If the employer
meets this burden of production, then
the court must balance the special need
against the employee’s privacy, “bear-
ing in mind that the ultimate burden of
persuasion remains squarely on the
plaintiff.”1®

These cases provide the backdrop
for the Eleventh Circuit’'s recent deci-
sion in Friedenberg v. School Board
of Palm Beach County," which ad-
dressed, as an issue of firstimpression,
whether substitute teachers could be
subject to suspicionless drug testing.
The unanimous decision authored by
Judge Stanley Marcus affirmed the
district court’s order denying a motion
for preliminary injunction. The court
concluded: “We think that the School
Board has a sufficiently compelling
interest in screening its prospective
teachers to justify this invasion of the
privacy rights of job applicants.”'?

The plaintiff in this case had applied
for three positions in the Palm Beach
County school district: substitute teach-
er, tutor, and early childhood aide. The
school district made a conditional offer
of employment of the substitute teacher
position to the plaintiff. The plaintiff had
to pass a drug test. The plaintiff, how-
ever, refused to submit to the drug test



and brought suit in federal court seek-
ing to enjoin the school district’s drug-
testing policy.™ In reaching the conclu-
sion that the test did not violate the
Fourth Amendment, the court closely
examined the testing protocol, efficacy
of the testing, and substitute teachers’
duties and responsibilities. This drug
test involved a urine test administered
in a private bathroom stall where staff
remained outside of the stall. The test
was administered in accordance with
the Florida Administrative Code.

Judge Marcus recognized that
“[s]uspicionless searches are permis-
sible in a narrow band of cases where
they serve sufficiently powerful and
unique public needs.”'* He also ob-
served that the needs are dependent
on the context in which the search takes
place. In the context of this case, the
court found that “ensuring the safety of
millions of schoolchildren in the manda-
tory supervision and care of the state,
and ensuring and impressing a drug-
free environment in our classrooms,
are compelling concerns.””® The court
was careful to emphasize that its deci-
sion was limited to the unique context
of public schools'® and was highly de-
pendent on the context of the search
and on the duties of the person being
searched.

In reaching its holding, the Elev-
enth Circuit reviewed the precedent
addressing drug testing in the public
workplace over the last thirty years.
The court noted that, based on the spe-
cial needs associated with the unique
context of public schools, it previously
had upheld the drug testing of students
participating in athletics and extra-
curricular activities. It observed that the
prevention and deterrence of student
drug use was a special need to justify
suspicionless drug testing. The court
also recognized that a special need
exists when a government employee
occupies a safety-sensitive position,
where “even a momentary lapse of
attention c[ould] have disastrous con-
sequences.”' The Eleventh Circuit fur-
ther observed that the Supreme Court
invalidated a policy of drug testing
elected officials when the government
failed to establish a concrete danger
or to demonstrate that the hazards as-

sociated with drug use were “real and
not simply hypothetical.”'®

In affirming the denial of the pre-
liminary injunction, the court explained
that this case was at the crossroads of
its precedent addressing searches in
schools and those cases addressing
drug testing of persons in safety-sen-
sitive positions. The court first evalu-
ated the danger that the drug-testing
policy was implemented to address and
found that this danger was significant
and concrete. While recognizing that a
teacher does not hold the same type of
safety-sensitive position as a railroad
operator, the court concluded that the
position was sufficiently safety-sensi-
tive because “guaranteeing a safe and
effective learning environment presents
a compelling need to justify suspicion-
less drug testing.”"® Danger, said the
court, can be measured by the likeli-
hood that a teacher will be intoxicated,
the likelihood that a dangerous situa-
tion will arise to which the intoxicated
teacher cannot effectively respond, and
the gravity of harm resulting from an in-
effective response. All three factors do
not have to be presentin order to find a
danger sufficiently concrete to justify a
suspicionless search. A serious danger
can be found even when the probability
of intoxication is low.

The court recognized that seri-
ous emergencies frequently arise in
schools, and teachers, who are on the
front lines, have the responsibility to
keep children safe: “[A]n obvious and
basic step necessary to ensure student
safety is ensuring that the guardian in
closest daily contact with students is
able to respond, and to do so promptly
and without any cognitive or physical
impairment.”? It was not rank specula-
tion to conclude that teachers will have
to handle emergencies. As the court
noted, children get sick, have danger-
ous allergic reactions, and get into
fights. It also observed that, tragically,
“[s]chool shootings are a real and pal-
pable possibility.”?" In such situations,
the court recognized, intoxicated teach-
ers pose a profound danger.

Although an intoxicated teacher may
be improbable,? the risk of grave harm
posed by a teacher who is intoxicated
cannot be accepted given the fact that
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emergencies will happen: “[T]he result
of our calculus is that teachers, includ-
ing substitutes, who are drug-addicted
pose a real danger to our school chil-
dren.”?3 As this danger is concrete and
substantial,?* the court concluded that
the school district had a significant
safety reason for conducting the drug
testing. This need is just as compel-
ling as that involving a train operator,
customs official, or police officer, even
though teachers do not often face the
life-and-death circumstances that these
employees do. The government does
not have to take a chance, present
empirical evidence of past drug abuse,
or wait for disastrous consequences
to occur before it can take action to
prevent such consequences through
suspicionless drug testing. The court
held that “special need” does not have
to be established through hard, de-
monstrable evidence but can be shown
through an innate understanding of
the problem and an intuitive sense of
the danger presented. As a result, the
Eleventh Circuit concluded the school
district demonstrated a powerful special
need for drug testing in this case.
However, this conclusion did not
end the analysis. To evaluate the rea-
sonableness of the search, the court
then weighed the privacy interest of
the public employees against the gov-
ernment’s special need. At this stage,
noted the court, “once the government
has carried its burden of establishing
the special need, the burden returns to
the plaintiff to persuade the court that
the balance weighs in its favor.”?® The
court considered four factors in balanc-
ing these interests: the employee’s
reasonable expectation of privacy; the
nature and extent of the intrusion from
the search; the nature and extent of
the government’s interest; and the ef-
ficacy of the testing policy to achieve
the government’s purpose. In balancing
these factors, the court found that they
weighed in favor of allowing the drug
testing of substitute teachers because
the government attempted to minimize
the intrusion to a reasonable extent and
the need was compelling.?
The court first found that teachers in
public schools have a diminished ex-
continued, next page
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pectation of privacy. It next considered
the character of the intrusion, noting
that the school district employed a
procedure that the Supreme Court
has found to be minimally intrusive.
There were only two components of
the testing that differed from the test
addressed by the Supreme Court. The
school district’s procedure allowed for
the search of a wallet for evidence
of tampering if the employee chose
to keep his or her wallet in the stall.
The school district also required the
disclosure of medications prior to the
testing, but this information was kept
confidential. The court concluded that
these parts of the procedure did not
change the character of the intrusion,
which the court found to be minimally
invasive. Next, the court considered the
nature and extent of the school district’s
interest, which it again recognized as
compelling. The government’s interest
is in protecting students before a drug
problem arises or causes harm, which
interest cannot be served by a warrant
requirement. Finally, in considering
the efficacy of the test, the court did
not determine whether the testing was
the most effective method for detect-
ing drug use or whether an applicant
could use means to pass the test while
still abusing drugs. It considered only
whether the testing policy was an effec-
tive means for deterring drug use, and
the court found that it was.

After considering these factors, the
court concluded that the government’s
special need for the drug testing of
substitute teachers in public schools
outweighed the teachers’ privacy in-
terests. The court explained that the
school district’s drug testing protocol for
substitute teachers, which was “reason-
ably effective,” is a minimal intrusion
on the diminished privacy interests of
these employees, in the service of a se-
rious and compelling need. Therefore,
it affirmed the district court’s denial of
the plaintiff’s request to enjoin this drug
testing policy.?”

Friedenberg presents three lessons.
First, the Eleventh Circuit and the

courts will continue to scrutinize drug
testing of public employees based on
the specific factual context, including
the drug testing protocol, the efficacy
of the drug testing, and the responsibili-
ties of the position.?® While there are a
few positions, now including substitute
teachers, where the Eleventh Circuit
has recognized a special need for drug
testing, this list is far from exhaus-
tive.?° Second, public employers are
not required to provide empirical data
to establish a special need for drug
testing if they can show that there is a
common sense need for drug testing,
considering the likelihood and grav-
ity of harm. Toward this end, public
employers need to ensure that their
job descriptions and other evidence
reflect the safety-sensitive nature of the
position for which they are conducting
drug testing and understand why they
are requiring suspicionless drug testing
for each position. In other words, public
employers need to be able to establish
that the duties of the position justify the
invasion of privacy. Finally, substitute
teachers need to “just say no,” as they
can be subject to suspicionless and
random drug testing.

Sacha Dyson is a
partner with Thomp-
son, Sizemore,
Gonzalez & Hear-
ing, PA. in Tampa.
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as courts are quick to deny motions for
attorneys’ fees for anything less than
perfect compliance with the rule and
the statute. The strict requirements of
Section 768.79 and rule 1.442 set many
traps for the unwary. On January 4,
2019, however, the Florida Supreme
Court removed at least one trap.

In Wheaton v. Wheaton,? an opinion
authored by Justice Quince, Florida’s
highest court resolved a district split
created by the Third District Court of
Appeal’s decision in Wheaton v. Whea-

ton* and the Second District’s decision
in Boatright v. Phillip Morris USA, Inc.,?
the Fourth District’s decision in McCoy
V. R.J. Reynolds Tobacco Co.,* and
the First District’s decision in Oldcastle
Southern Group, Inc., v. Railworks
Track Systems, Inc.” The Third District
split from the other districts on the ques-
tion of whether proposals for settlement
under section 768.79 and rule 1.442
must comply with the e-mail service
provisions of rule 2.516 of the Florida
Rules of Judicial Administration.® The
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Florida Supreme Court answered this
question in the negative, holding that
the plain language of section 768.79
and rule 1.442 do not require service by
e-mail, thus reversing the Third District.

Wheaton Factual
Background
In Wheaton, Mardella Wheaton
sued Sandra Wheaton for unlawful
detainer.® Sandra served a proposal
continued, next page
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for settlement on Mardella via e-mail;
Mardella received but did not accept
the proposal.'® After the trial court
granted Sandra’s motion for summary
judgment, she moved to enforce the
proposal for settlement and collect
attorneys’ fees." Mardella opposed,
arguing that Sandra’s proposal failed to
strictly comply with the e-mail service
requirements of rule 2.516 of the Flor-
ida Rules of Judicial Administration.'2
The trial court agreed, finding that
Sandra’s service e-mail did not include
a certificate of service or a subject line
saying “SERVICE OF COURT DOCU-
MENTS” and in other respects failed
to comply with rules 1.442 and 1.080"
of the Florida Rules of Civil Procedure
and rule 2.516 of the Florida Rules of
Judicial Administration.™

Sandra appealed the trial court’s
denial of her motion for attorneys’ fees,
arguing that, “because the proposal for
settlement is neither a pleading nor a
‘document filed in any court proceed-
ing,’”itis not subject to the requirements
of rule 2.516.”"® Rejecting Sandra’s
argument that the operative subdivi-
sion was subdivision (a) of rule 2.516
(which instructs that “every pleading
subsequent to the initial pleading and
every other document filed in any court
proceeding . . . must be served in ac-
cordance with this rule. . .”),'® the Third
District held the operative language
was subdivision (b) of rule 2.516 (which
states that “[a]ll documents required
or permitted to be served on another
party must be served by e-mail. . .”).""
The district court went on to hold that,
because the proposal for settlement
was “permitted to be served on another
party,” it “must be served by e-mail,”
pursuant to rule 2.516(b), regardless of
whether the document was also being
filed with the court.®

Sandra moved for rehearing, arguing
that the district court’s decision con-
flicted with the Florida Supreme Court’s
decision in Kuhajda v. Borden Dairy Co.
of Alabama, LLC, filed after the brief-
ing in Wheaton was complete.?’ The
Third District summarily denied the mo-

tion, and the Supreme Court accepted
the appeal to resolve the district split.?!

The Florida Supreme Court’s
Analysis

The issue before the Supreme Court
was whether proposals for settlement
made pursuant to section 768.79 and
rule 1.442 must comply with the e-mail
service provisions of rule 2.516 of the
Florida Rules of Judicial Administra-
tion.?2 The Court began its analysis
by reciting the relevant rules and the
statute:

¢ Section 768.79 of the Florida Stat-
utes “provides a sanction against
a party who unreasonably rejects
a settlement offer.”?® Pursuant to
Section 768.79, if a defendant’s
offer of judgment is not accepted
by the plaintiff within 30 days of
service, the defendant “shall be
entitled to recover reasonable
costs and attorney’s fees incurred
by her or him on the defendant’s
behalf . . . if . . . the judgment
obtained by the plaintiff is at least
25 percent less than such offer.”?*
The statute provides strict require-
ments for the form and content of
offers of judgment and directs that
a proposal “shall be served upon
the party to whom it is made, but
[generally] it shall not be filed.”?®

¢ Section 768.79 is implemented
by rule 1.442 of the Florida Rules
of Civil Procedure and contains
further specific requirements
regarding the contents of the pro-
posal, stating that it must “include
a certificate of service in the form
required by rule 1.080."% Like sec-
tion 768.79, rule 1.442 also states
that a proposal generally “shall be
served on the party or parties to
whom it is made but shall not be
filed.”?” While rule 1.442 requires
proposals to include a certificate
of service, rule 1.080 no longer
includes a provision regarding a
certificate of service.?® Instead,
rule 1.080 states that “[e]very
pleading subsequent to the initial
pleading, all orders, and every
other document filed in the action
must be served in conformity with
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the requirements of Florida Rule
of Judicial Administration 2.516.7%°

* Rule 2.516 requires that “every
pleading subsequent to the initial
pleading and every other docu-
ment filed in any court proceeding
... must be served in accordance
with this rule on each party.”°
Regarding service by e-mail, the
rule states that generally, “[a]ll
documents required or permitted
to be served on another party
must be served by e-mail.®' The
rule further provides for specific
formatting requirements for ser-
vice by e-mail.®

The District Split

After reciting the relevant rules and
law, the Court briefed the conflicting
district court decisions. Not surpris-
ingly, the basic underlying facts of those
cases are largely the same.

In Boatright, the plaintiffs served
four proposals for settlement on the
defendants via U.S. certified mail.®
After a favorable verdict, the plaintiffs
moved for attorneys’ fees based on the
defendants’ failure to accept the pro-
posals for settlement.* The trial court
denied the motion due to the plaintiffs’
failure to serve the proposals by e-mail
in strict compliance with section 768.79
and rule 1.442.% The Second District
reversed, holding that proposals for
settlement need not follow the service
requirements of rule 2.516 because the
proposals do not meet rule 1.080(a)’s
requirement that they be “filed in the
action.”*® The Second District rejected
the Wheaton court’s reliance on sub-
division (b) of rule 2.516, because rule
2.516(b)(1)’s service requirement “is
confined to every pleading subsequent
to the initial pleading and documents
that are filed in court,” but “it does not
extend to every document” subject to
service.¥’

In McCoy, the plaintiff also served a
proposal for settlement on defendants
by U.S. certified mail.*® The defendants
did not accept the proposals.®® After a
favorable verdict, the plaintiff moved
for attorneys’ fees.*® The defendants
argued that the plaintiff failed to e-mail
the proposals pursuant to rule 2.516,
and the trial court agreed.*' The Fourth



District reversed, finding that, “[w]here
a party has actual notice of an offer of
settlement, and the offering party has
satisfied the requirements of section
768.79 on entitlement, to deny recov-
ery because the initial offer was not
e-mailed is to allow the procedural tail
of the law to wag the substantive dog.”*?
Because both section 768.79 and rule
1.442 require service of proposals for
settlement but prohibit filing, the Fourth
District held that, as applied to rule
2.516(a), a proposal for settlement was
neither a pleading nor a document “filed
in any court proceeding.”® Thus, the
district court concluded that under the
“plain language” of rule 2.516(a), the
initial offer of judgment was outside of
the e-mail requirements.* The Fourth
District also rejected Wheaton because
“the Third District import[ed] language
from rule 2.516(b) to add words to the
plain language of 2.516(a),” thereby
manipulating the meaning of the rule,
and instead of focusing on subsection
2.516(a), which specified when e-mail
service was “required,” used 2.516(b)
to hold that e-mail service was required
for the initial delivery of an offer of judg-
ment.*®

In Oldcastle, the plaintiff sent a pro-
posal for settlement by e-mail.*®¢ The
defendant received but did not accept
the proposal.*” After receiving a judg-
ment more than 25 percent greater than
the amount demanded in the proposal,
the plaintiff moved for fees.*® The de-
fendant argued that the proposal had
to be served in accordance with rule
2.516, but the First District disagreed.*®
While acknowledging that the proposal
did not comply with the formatting re-
quirements of rule 2.516(b)(1)(E), the
First District concluded they did not
apply because rule 2.516 was not trig-
gered by the service of a proposal for
settlement.®® The First District adopted
the rationale of Boatright and McCoy,
agreeing that pursuant to rule 2.516(a),
“since the proposal for settlement is
not to be filed when it is served, the
proposal is not included in the clause
‘every other document filed in any court
proceeding. "

Statutory Interpretation
After reviewing the facts of the conflict

cases, the Florida Supreme Court not-
ed that rule 1.442 and section 768.79
are to be strictly construed.5? The Court
reiterated the well-established principle
that when the language of a statute
is clear and unambiguous, there is
no need for statutory interpretation.®
Where the language is ambiguous and
subject to different interpretations, on
the other hand, statutory construction
should be applied to resolve the am-
biguity.>* Based on the plain language
of section 768.79 and rule 1.442, the
Court concluded: “[N]either require[s]
service by e-mail.”®

The Court went on to say that the
procedure for communicating an offer
of settlement under section 768.79(3) is
for the offer to “be served upon the party
to whom it is made, but [the offer] shall
not be filed.”® The statute requires only
that the offer be served and not filed;
it does not require service by e-mail.5”
Subdivision (d) of rule 1.442, which
discusses the procedure for communi-
cating a proposal, also states that “[a]
proposal shall be served . . . but shall
not be filed.”® The rule likewise does
not require service by e-mail.

The Court noted that rule 1.442 re-
quires that a proposal for settlement “in-
clude a certificate of service in the form
required by rule 1.080.”%° Rule 1.080 is
silent as to the form of the certificate of
service but provides that “[e]very plead-
ing subsequent to the initial pleading,
all orders, and every other document
filed in the action must be served in
conformity with the requirements of
Florida Rule of Judicial Administration
2.516.7%° The Court found that this re-
quirement does not apply to proposals
for settlement because a proposal “is
neither a pleading subsequent to the
initial pleading, an order, or a docu-
ment filed with the court.”®" Accordingly,
based on rule 1.080’s plain language,
the Court held rule 2.516 does not apply
to proposals for settlement pursuant to
section 768.79 and rule 1.442.%2

The Court then pointed out that in
requiring the service of proposals for
settlement by e-mail, the Third District
misplaced its focus by construing rule
2.516 rather than section 768.79 and
rule 1.442.%% According to the Court,
even the plain language of rule 2.516,
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however, does not support the Third
District’'s conclusion, and the Third
District therefore erred in finding that
a proposal was subject to this rule.5

Holding

In reversing the Third District Court
of Appeal in Wheaton and approving
the Boatright, McCoy, and Oldcastle
decisions, the Florida Supreme Court
held: “The plain language of section
768.79 and rule 1.442 do not require
service by [e-]mail. Moreover, because
a proposal for settlement is a document
that is required to be served on the
party to whom it is made, rule 2.516
does not apply.”s®

Conclusion

With the Wheaton decision, the Flor-
ida Supreme Court has finally resolved
the district split as to whether proposals
for settlement under section 768.79 and
rule 1.442 must comply with the e-mail
service provisions of rule 2.516, hold-
ing that they need not. The Wheaton
decision therefore offers some clarity
to Florida employment litigators in the
already challenging realm of proposals
for settlement.

Viktoryia Johnson
is a senior associate
with FordHarrison,
LLP in Tampa. Ms.
Johnson’s practice
focuses on employ-
ment litigation.
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FEDERAL COURTS

Eleventh Circuit

By Carlo Marichal

Meaningful comparator analysis
must be conducted at prima facie
stage of McDonnell Douglas burden-
shifting framework, and proper test
for evaluating comparator evidence
requires plaintiff to demonstrate that
she and her proffered comparators
were similarly situated in “all mate-
rial respects.”

Lewis v. City of Union City, GA,
--F.3d--, 2019 WL 1285058 (11th Cir.
2019).

In this discrimination case, the
Eleventh Circuit rejected the plaintiff’s
argument that the comparator analysis
should be conducted at the tertiary
pretext stage. While noting that the evi-
dence necessary and proper to support
a plaintiff's prima facie case, under the
Supreme Court’'s McDonnell Douglas
burden-shifting framework in an action
alleging intentional discrimination in
violation of Title VII, the Equal Protection
Clause, or § 1981, may be used laterin
the framework to demonstrate that the
defendant’s explanation for its conduct
was pretextual, the court held that the
comparator analysis must occur in Mc-
Donnell Douglas’s preliminary stage.
Furthermore, the Eleventh Circuit clari-
fied that a person is similarly situated
“in all material respects” to the plaintiff

where the comparator: (1) engaged
in the same basic conduct; (2) was
subjected to the same employment
policy or rule; (3) was under the same
supervisor; and (4) shared the plaintiff's
disciplinary history. In other words, said
the Eleventh Circuit, quoting a recent
Supreme Court decision, the persons
“cannot reasonably be distinguished.”

District Courts

Federal enclave doctrine prohibited
plaintiff from bringing suit under the
Fair Credit Reporting Act (FCRA)
based on actions occurring at a
detention center situated on land
owned by the United States govern-
ment.

Aponte v. Akima Global Servs., LLC,
No. 17-cv-24184, 2019 WL 451797
(S.D. Fla. Jan. 18, 2019).

The plaintiff, a former employee of
defendant stationed at the Krome De-
tention Center in Miami, filed suit under
the FCRA. The court dismissed the
FCRA claims under the federal enclave
doctrine. In dismissing the claims, the
judge noted that the land upon which
Krome was situated was ceded to the
United States prior to the FCRA becom-
ing law. As such, the FCRA had no force
at Krome.

STATE COURTS

Employee did not exhaust admin-
istrative remedies where she failed

to include a narrative in the charge
of discrimination, and there was no
temporal proximity between the ter-
mination and her protected activity.
Buade v. Terra Group, LLC, 259 So.
3d 219 (Fla. 3d DCA 2018).
Aterminated employee filed a charge
of discrimination. In the charge, she
alleged sexual harassment but did not
check off “retaliation” and otherwise
did not include any allegations relating
to retaliation. Rather, she argued that
any investigation into the charge would
have revealed the retaliation. The ap-
pellate court rejected the argument,
finding that the alleged retaliation pre-
dated the filing of the charge, so that
the plaintiff was required to specifically
include a supporting factual narrative.
The court further found that a more than
six-month gap between the protected
activity and the alleged retaliation was
insufficient to establish causation.

Carlo Marichal is an
employment practic-
es litigation attorney
at the Law Offices
of Lorraine Lester,
Litigation Counsel
Offices of CNA in-
Surance companies.
He represents man-
agement in labor and employment
disputes.
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In Memoriam

W

Alan M. Gerlach, Jr.

December 6, 1949 — February 20, 2017

L1

manner that would be understood by all.

Longtime labor and employment law practitioner Alan Meyer Gerlach, Jr., age 69, IE-
of Orlando passed away February 20, 2019. He attended Harvard College, where
he graduated cum laude with honors, and then received his law degree from the
University of Florida College of Law, where he was Executive Editor of the Law Review.
He also received a degree from Southern Methodist University School of Law, with a
concentration in labor and employment law. For years, Alan was in private practice
with local and national law firms representing management. Prior to his retirement from
AdventHealth, he was the Chief Legal Officer and senior in-house labor and employment
counsel. He was Board Certified by The Florida Bar in Labor and Employment Law and
a member of the Bar’s Labor and Employment Law Section, serving on the corporate
counsel committee and the wage and hour administration liaison committee. Alan has
been praised for exemplifying both excellence and integrity in the practice of law, his
broad and deep knowledge of the law, and his ability to present complex issues in a

15



The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300

16

PRESORTED
FIRST CLASS
U.S. POSTAGE
PAID
TALLAHASSEE, FL
Permit No. 43




